
Town of Farmington 

Planning and Community Development Department 
356 Main Street 

Farmington, NH 03835 

 

 

 

 

FARMINGTON ZONING BOARD of ADJUSTMENT - AGENDA 
 

Meeting Type:  Regular Meeting 

Meeting Location: Board of Selectmen’s Chambers, Municipal Building, 356 Main Street, Farmington, NH 

Meeting Date:  Thursday – November 2, 2023 

Meeting Time:  7:00PM 

 

 

1. Pledge of Allegiance 

 

2. Approval of the Prior Minutes 

• September 7, 2023 Meeting Minutes 

 

3. Old Business  

 

4. New Business 

 

A. Public Hearing for a Variance by Tracy Hayes, Tax Map U12, Lot 9. A request has been made for a 

Variance under Table 2.04 (B) Space and Bulk Standards. The applicant is requesting a variance for 

relief from the maximum new residential density standards that require one unit per acre and be 

allowed to convert two existing offices into two apartments, where only one is permitted. The 

property is in the Urban Residential District. 

 

5. Any Other Business Before the Board 

 

6. Adjournment 

 

 

John Scruton, Chairman 

Farmington Zoning Board of Adjustment 
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Memo 

To: Zoning Board of Adjustment 

From: Kyle Pimental, Director of Planning and Community Development 

Date: 10/30/2023 

Re:  November Zoning Board Meeting 

 
Good evening, 
 
Please note the following communication from the Town’s Planning and Community Development Department.  
 

1. Pledge of Allegiance 
 

2. Review and Approval of September 7, 2023 Minutes 
 

3. Old Business 
 

4. New Business 
 

A. Public Hearing for a Variance by Tracy Hayes, Tax Map U12, Lot 9. A request has been made for a 
Variance under Table 2.04 (B) Space and Bulk Standards. The applicant is requesting a variance for 
relief from the maximum new residential density standards that require one unit per acre and be 
allowed to convert two existing offices into two apartments, where only one is permitted. The property is 
in the Urban Residential District. 

 
a. Noticing Requirements 

All public hearing requirements, as set forth by RSA 676:7, have been met. This includes 
notifying all abutters that were listed in the application by certified mail, as defined by RSA 
21:53, stating the time and place of the hearing not less than 5 days before the date fixed for 
the hearing. The abutters list was reviewed by the Planning Secretary for accuracy prior to the 
letters being mailed out. A copy of the abutter letter is included in the packets. A public notice of 
the hearing was also placed in the Seacoast Media Group newspaper (in both hard copy and 
digital formats) not less than 5 days before the date fixed for the hearing.  
 

b. Variance Description 
A variance is legal permission to violate a specific restriction in the Zoning Ordinance. It is 
designed to be the exception, not the rule, and the Zoning Board of Adjustment may only 
approve a variance if an applicant meets the 5-part test in State law. An applicant for a 
variance must answer all questions on the application plus any extra considerations required 
by the section of the Zoning Ordinance that is the object of the variance request. 
 
The applicant must convince the ZBA that the application satisfies all five criteria, or the ZBA is 
not legally allowed to grant the variance. 
 
If needed, see attached guidance from the Town’s legal counsel. 

 

c. Planning Department Comments 
The applicant is seeking relief from the maximum residential density standards to allow two 
residential units on a property that is 1.61 acres where 2 acres is required. Unlike the Suburban 
Residential zone, which offers a 25% lot size reduction for each utility connection, the Urban 
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Residential zone requires that a property be connected to both water and sewer. The property 
is connected to municipal sewer, but not municipal water, therefore is not eligible for the 10,000 
square feet per unit bonus that is allowed in the Urban Residential District. A prior site plan, 
which was approved by the Planning Board in 2020, is included in the ZBA’s packets to show 
the layout of the property.   

. 
 

5. Any Other Business Before the Board 
 

6. Adjournment 
 
 
Upon receipt of this correspondence, if any ZBA member has additional questions or would like to follow up with staff, 
please contact Kyle Pimental at kpimental@strafford.org.  
 

 
Respectfully, 
-Kyle Pimental, Director of Planning and Community Development 

mailto:kpimental@strafford.org
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Town of Farmington  

Zoning Board of Adjustment Meeting Minutes 

Thursday, September 7, 2023 

Selectmen’s Chambers 

356 Main Street-Farmington, NH 03835 

Board Members Present:                                                          Others Present: 

John Scruton, Chairman                                                             Kyle Pimental, Planning Director 

Joe Pitre, Vice Chairman                                                            Chris Wyskiel, Wyskiel, Boc, Tillinghast 

Bill Fisher                                                                                      & Bolduc, P. A. 

Bob Morgan                                                                                 Irene (Patty) & Mike Hodge   

Board Members Absent: 

John Aylard, Clerk/Secretary   

1). Call to Order:  

Chairman Scruton called the meeting to order at 7 p.m. 

2). Pledge of Allegiance:  

All present stood for the Pledge of Allegiance. 

3). Review of Minutes:  

August 3, 2023- Public Session Minutes- No errors or omissions 

Motion: (Pitre, second Morgan) to accept the minutes as written passed 3-0-1 (Scruton 

abstained).   

4). Old Business: None 

5). New Business:  

Public Hearing for a Variance by Michael E. & Irene P. Rupp Hodge, Tax Map R06, Lot 174. A 

request has been made for a Variance under Table 2.01(B) Space and Bulk Standards. The 

applicant is requesting a Variance to allow for an encroachment into the fifteen (15) foot side 

setback for a proposed storage garage. The property is in the Agricultural Residential District. 

Chairman Scruton said he believes this property is also in the Lancelot Shores Overlay (155 

Camelot Shore Drive).  

Attorney Chris Wyskiel told the board he was here representing Patty and Mike Hodge who are 

present this evening. He said he submitted a detailed letter with exhibits and supplementary 

application and asked if everyone had read it because he didn’t want to read through the whole 

thing. He said he had some points he would like to discuss to emphasize what he wrote in his 

letter and some extra pictures to discuss with them.   

Mr. Scruton said it would be safe for him to point out the points he wanted to make in addition 
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to the written text. 

Att. Wyskiel began with the survey plan done by Norway Plains Assocs. depicting the property 

boundaries to the Hodge’s property and the location of their present improvements. He said 

there is a proposed addition to the side of the house that is currently under construction to 

which a building permit was issued and it complies with all zoning. 

He said if they look at the side yard building setback line it’s shown as a dashed line the front 

corner of the proposed addition looks like it’s going into the building but that’s a part of the 

roof that’s up in the air and your zoning ordinance allows that. He said they were here today 

because of the area in front of the addition which is the proposed garage and it’s shaded in a 

dark color purposely because this is an existing conditions plan and that was pavement they 

always had a driveway right there and they’ve planned an addition to enclose that area. 

He said presently because of the on-going construction some of that pavement has been ripped 

back maybe 3 or 4 ft. to allow for foundation forms and stuff for the structure to be built over. 

He said he had a picture he could submit that shows before any part of the driveway was 

disturbed the pavement came right up to as it’s depicted on the plan and they can add that in 

the record.  

Mr. Scruton said on the Great Northern this is 174. 

Att. Wyskiel said yes and if they wanted to look at the tax map to orient the lot is #174 and lot 

175 which immediately abuts the subject property is also owned by the Hodge’s and it’s a 

vacant lot and that’s significant especially because of its change in topography. He said it’s 

lower than 174 and there’s quite a drop there. He asked if everyone has been to site or driven 

by and then said he had some photos that depict what he wanted to talk about if they haven’t 

seen the site.  

He said as this was originally planned the intent was to build a structure over the existing 

pavement but in fact it’s going to be shifted over a little bit closer to the center of the house so 

his variance request was to allow an encroachment into the 15 ft. side yard setback not to 

exceed 4 ft. because they thought it would go as much as 4 ft. but in fact it’s probably going to 

be more likely 3 maybe 2 ft. because it’s going to be shifting closer to the center of house. He 

then gave some pictures of the site to the board. 

Mr. Fisher looked at the photo and said he wasn’t kidding about a drop off.  

Mr. Scruton said the beach which is just around the corner from this house is straight down. 

Att. Wyskiel said this is significant for a few reasons you can see the on-going addition… 

Mr. Scruton asked what is going on this other part and if this is their lot beside their house.  

Michael Hodges said yes. 

Mr. Scruton asked if this has nothing to do with the variance request. 

Mr. Hodges said no. 

Att. Wyskiel said that lot is currently vacant and perhaps in the future they might build a new 

house there.  
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Mr. Hodge came forward and said that is a lot they purchased a couple of years ago and that’s a 

totally separate lot but that 15 ft… 

Att. Wyskiel said they could see a rope line in this picture and that is essentially the property 

line. 

Mr. Hodge said it’s not straight perpendicular through the property it goes at a slight angle. 

Att. Wyskiel said there used to be a structure on that lot but it was torn down and some of the 

soil disturbance they see is not related to new construction. He said he is showing them the 

slope on the side yard for 2 reasons-one it also is a reason why the proposed storage garage is 

shifting a little bit closer to the center of house because the guy doing the excavating they’re 

going to have to put some footings in to support the new building and he wanted to keep as far 

away from that as he can. 

He said another existing condition that’s relevant to the unique characteristics of this lot that’s 

pertinent to the hardship requirement is in the front of the house as that’s where their septic 

system is located. He asked why they don’t just shift the garage over in front of the house so 

they can comply with the setback requirement and answered because the guy would dig up 

chunks of the septic system and you can’t do that so they tried to encroach into the setback as 

little as possible not to exceed 4 ft. because that’s how its written in fact it’s going to be a little 

closer that way but it can’t be further into the center of the house of the septic being there. 

He said the other thing that was significant about this slope condition is it’s also a condition of 

the land that’s relevant to the hardship thing and then turned to Mr. Pimental’s memo and 

noted it was a nice checklist to consider some of the points he has to address. He said if he 

jumps to the hardship criteria on page 2 it talks about there needs to be some special condition 

attributable to the property itself. He said size is certainly one of them because they are in 

Camelot (Lancelot) Shore Overlay District and the lots are small. He said the 15 ft. setback is a 

building standard for all of the Agricultural Residential zone throughout the town where the 

lots are a lot bigger in other places and down around Baxter Lake they’re all tiny little lots.  

He said the zoning ordinance has a declaration of intent that relief is intended to be given in 

spots especially the ordinance is specifically for a front setback here we don’t need a front 

setback we’re going to comply with it but we think the side yard setback is reasonable. 

Att. Wyskiel said one of the reasons for a setback requirement is just a space thing so neighbors 

are not crowding with each other and if we are in 2 dimensions on a flat surface another 15 ft. 

and 15 ft. between houses there’s a nice 30 ft. split that makes some sense. He said whoever 

builds on lot 175 which is lower it’s going to be on vector that’s a longer line too. So the spacing 

isn’t as critical to do the 15 ft. and I think that makes the request reasonable he said.  

He said there are these conditions of the land which then lead you to the portion of that test 

that says is there a fair and substantial relationship between the purpose of the 15 foot 

requirement in the ordinance and its application to this property. He said its application to this 

property is unnecessary the encroachment is a reasonable thing, the proposed use is 
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reasonable they’re just going to store a lot of equipment. He said they park themselves and 

their guests in this parking area that’s paved in front of the house so they aren’t going to 

squeeze a car into the garage but it makes sense to put all this stuff away instead of another 

plastic or metal storage shed someplace else on the property that tries to comply with this and 

it’s a matter of convenience.  

Att. Wyskiel said the other one he points out is the side yard boundary lines aren’t parallel 

there’s a skew here and whoever laid out the house initially to comply with the setback you’re 

creating a triangular wedge. He asked if is it reasonable to allow this parallel line for the garage 

to protrude out to be parallel with the structure but it’s not parallel to the boundary line but 

the boundary line is unique. I think that meets the hardship conditions that are required by the 

statute and case law he said. 

He said the public interest he submitted with the application a series of photos that Mr. Hodge 

took around the neighborhood and they are aware of Camelot Shores. He said there are a lot of 

structures and these photos are not submitted to say there are some people that have 

conditions that are invalid under zoning it’s just to show them that they are not the only ones 

that are going to have something close to a property line-there are garages, sheds, other types 

of things and they showed them on a tax map where those pictures were. He said Mr. Hodge 

estimated the distances using a program called Onyx where you can put a dot on the computer 

and they give you an approx. measure and it’s not exact but they show encroachments at the 

side yard setbacks so they are not going to be the only ones who do that. 

He said it wouldn’t be in the public interest to grant this if it essentially changed the character 

of the neighborhood or threatened the health, safety or general welfare of the public. He said 

the public is not going to be harmed by this at all and it’s not going to have a detrimental 

impact on the community because it’s sort of in keeping with what a lot of other people have 

done garages, improvements, the house itself some houses are closer to the side yard setback 

that is shown by the pictures.  

He said the Hodges have spoken with a few of their neighbors and some said they would be 

willing to come to speak in favor but they didn’t come they didn’t write against it but they’ve 

said they didn’t have any problem with it. 

Att. Wyskiel said for spirit of the ordinance-the proposed use this addition is not in conflict with 

the purposes of the ordinance that is a criteria that goes hand in hand with the public interest 

and just denying the variance doesn’t serve the purpose of your zoning. He said he quoted the 

specific language in his letter but there is a declaration of the intent of the overlay district is 

that it understands that relief is going to be needed in instances where people try to make 

reasonable improvements to their property and that declaration is the spirit of the ordinance 

for that overlay district so coming here for a variance request is consistent with that declaration 

that he thinks fits that element of proving their variance should be granted.   

He said for substantial justice they’re all informed of that in the state guidebook and if you put 



 

Farmington Zoning Board of Adjustment Meeting Minutes 09-07-2023 Page 5 
 

the competing interest of the public harm that may occur if you grant the variance to the harm 

that the Hodges’ would experience if the variance is denied you put that on a scale and in 

whose favor does it tip. He said he couldn’t imagine what harm comes to the Town of 

Farmington if the variance is granted here. He said the Hodges’ harm you can see it they want 

to make a nice improvement to their house the neighbors are in favor with it and he thinks the 

scale tips in their favor.  

He said the surrounding property values will not be diminished and he didn’t have any specific 

proof to that effect but the law allows the board to take their personal knowledge in hand. He 

said this is one heck of a real estate market with property values screaming high and the 

neighbors would prefer to see this type of a nice integrated storage shed built into the house as 

an improvement and store all their stuff than in some type of a plastic storage bin or a garage 

that they may put someplace else. He said they could take notice of the fact that the properties 

would not be devalued by this improvement. 

Att. Wyskiel said he thought all 5 criteria were satisfied with that and he would be happy to 

answer any questions. 

Mr. Scruton said before they go there he had a question for them. He said they only have 4 out 

of the 5 board members here and asked if they were okay to proceed with 4 board members.  

Att. Wyskiel said he explained to the Hodge’s that they need 3 votes and they have the right to 

say we’ll wait. He said they have a contractor that’s champing at the bit and wanted him to get 

this application in maybe 2 months ago. He then turned to the Hodges and asked them if they 

were comfortable going forward tonight getting 3 votes out of 4.  

Mr. and Mrs. Hodge said yes and it’s not going to change anything. 

Att. Wyskiel said we’re here we’re ready let’s do it.   

Mr. Scruton said they have their presentation here, their information they have our attorney’s 

summary of the 5 variance criteria and asked the board members if they had any questions. 

Mr. Morgan said the only weight he puts on most applications is the objection from the 

neighbors. I don’t see any so I have no questions he said.  

Mr. Fisher and Mr. Pitre did not have any questions or comments. 

Mr. Scruton said he thought they covered it from his standpoint and he didn’t have any 

additional questions. He then asked Mr. Pimental if he had any questions or comments. 

Mr. Pimental said the applicant has essentially covered it and the only thing he wanted to 

clarify was something someone said earlier even though the property owner owns the next 

property over it’s not encroaching into the other it’s just encroaching into the side setback of 

their own property. So it’s not encroaching onto that property just to make sure that that’s 

clear and we really wouldn’t put too much weight in that just because the property could 

always be sold to somebody else. I just wanted to make that clear that it’s just the side setback 

not actually onto the abutting property. 

Att. Wyskiel said the plan shows that clearly is that future development on this if the lot next 
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door does not exist and there’s not an encroachment into an existing structure and whoever 

builds something there is going to want it tasteful they’re going to say if they don’t want to be 

this close to the thing on the hill they will design accordingly. He said that makes it a different 

condition than a property where you have 2 existing structures and someone is trying to add 

something. That is the only point I was trying to make about it being also owned by them and 

being vacant he said.  

Mr. Scruton said he had a question and maybe he could mark on this is where is the garage 

going to be now instead of where it is on that plan.  

Att. Wyskiel said there is no garage on this plan now all there is pavement and he circled the 

area where there was existing pavement on the plan and this picture shows that. He said the 

garage is going to be right on top of where the pavement is except where this setback line this 

little corner that he is filling in and also circled is going to be less. 

Mr. Scruton said so it’s going to move north a few feet. 

Att. Wyskiel said yes generally north so it’s going to encroach less and the garage will be on top 

of that area.  

Mr. Scruton asked if there was anything else he wanted to say. 

Att. Wyskiel said no. 

Mr. Scruton asked the Hodges if they had anything they wanted to say. 

Mr. and Mrs. Hodge said no and Mr. Hodge said he thought he covered it very well.  

Mr. Scruton then asked if any of the abutters wanted to speak and seeing no abutters present 

he closed the public hearing at 7:20 p.m.  

He asked the board to begin the review of the criteria and asked for a motion for each of the 

criteria as they go down through the 5 points to see if they meet the test of a variance. 

1). The variance will not be contrary to the public interest: Mr. Scruton asked if there was a 

motion on public interest and would granting the variance have a detrimental impact on the 

community.       

Motion: (Pitre, second Morgan) granting the variance is not contrary to the public interest;  

Discussion: Mr. Scruton said he thought they needed to have a reason for that and asked Mr. 

Pitre if he wanted to give his reason for making the motion. 

Mr. Pitre said it is a very minor adjustment to our zoning and they are not encroaching-they 

said up to 3 ft. and that pretty much covers it and that’s immaterial and if you look at the slope 

that’s 3 ft. on a horizontal plain and that’s quite a slope there so they could be in compliance 

probably not at the line but it’s very steep there and that’s going to be very difficult. He said 

there would have to be a lot of adjustment to the next lot to even and it’s not crowding out 

everyone on the next lot even if somebody else where to build. 

Mr. Scruton said the way he would state it to be to put in minutes and his reasoning to vote yes 

on this motion would be: 1). That it does not have a detrimental impact because it’s not going 

to affect neighboring properties, community facilities, public safety and welfare and 2). It’s not 
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going to alter the character of the neighborhood. He said the rest of the neighborhood is not 

that different than what this is going to be. He asked if there were any other comments on 

criteria #1.  

Mr. Fisher and Mr. Morgan said they agreed with Mr. Scruton’s reasoning. 

Vote: the motion passed 4-0. 

2). The spirit of the ordinance is observed: Mr. Scruton asked if the spirit of the ordinance is 

observed in granting the requested setback variance. 

Motion: (Pitre, second Fisher) that the spirit of the ordinance is observed by granting the 

requested setback areas;  

Discussion: Mr. Pitre said the spirit of the ordinance is to not overcrowd the neighborhood 

which we know that is a tough area in Lancelot Shores everybody has very small lots and for the 

landowner and others to enjoy their property he didn’t believe its infringing on anybody else’s 

rights in that neighborhood. 

Mr. Scruton said he would concur with the statement that the attorney made that the intent of 

the overlay district is to allow modest and reasonable remodeling and that he thought this is 

modest and reasonable remodeling.  

Vote: the motion passed 4-0. 

3). Substantial justice is done: Mr. Scruton asked if there was a motion on the substantial 

justice question and if granting the setback variance would do substantial justice.  

Motion: So moved by Mr. Pitre and seconded by Mr. Morgan. 

Discussion: Mr. Pitre said people should what they want with their land as much as it doesn’t 

infringe on somebody else’s rights and this basically does substantial justice.  

Mr. Scruton said the way he would state it is that there would be little public gain from denying 

this variance as opposed to what happens with building the garage where it’s asked for. I see no 

real public gain by denying the variance he said. 

Mr. Fisher said he agreed and just looking at the surrounding areas-the work they want to do 

and are proposing and that this is only encroaching a few feet to deny this variance would grant 

any public gain at all. 

Mr. Scruton said he thought it would be unjust and Mr. Fisher agreed.  

Mr. Scruton asked if there were any other comments on criteria #3 and hearing none called for 

the vote. 

Vote: the motion passed 4-0.   

4). The value of surrounding properties are not diminished: Mr. Scruton said there was 

nothing presented but knowing what they know about real estate values in the area he asked if 

there was going to be any impact on property values that any of them could see. He asked for a 

motion on surrounding property values will not be diminished. 

Motion: So moved by Mr. Pitre and seconded by Mr. Fisher. 

Discussion: Mr. Scruton said there’s a hot real estate market but even if it wasn’t a hot real 
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estate market it’s so much like everything else down there that he didn’t see how it would 

affect anything else.   

Mr. Fisher said any improvements to anything on the property will increase the value of all 

surrounding properties in all of Camelot Shores in general. 

Mr. Scruton said he could remember going back to the ‘60’s what was built down there and he 

could tell you that there is tremendous improvement in the quality of the housing that exists in 

there so they want to encourage continued improvement that goes on. 

Vote: the motion passed 4-0.    

5). Literal enforcement of the provisions of the ordinance would result in an unnecessary 

hardship: Mr. Scruton said normally this is the hardest one to prove and the argument that was 

presented was literal enforcement of the setback from which relief is requested would result in 

unnecessary hardship because of the special condition of the property. He said it doesn’t 

distinguish it necessarily from the rest of the properties within Baxter Lake but it certainly 

distinguishes it from the rest of the properties in Map 7-6 and in that area. He said the 

topography on those frontage lots is a lot different than the ones behind it. 

Motion: (Pitre, second Morgan) that literal enforcement of the relief requested would result in 

an unnecessary hardship;  

Discussion: Mr. Pitre said it’s a very minor encroachment into the setback. 

Mr. Scruton said what he would add to the minutes is that the topography of the lots down 

there and the shape of the lots creates a hardship for doing just about anything with the 

slanted side lines and all of those factors enter into it so he would say that it meets the test of 

unnecessary hardship. He said this is the one that he frequently gets hung up on and doesn’t go 

along with but this one here certainly meets that case.  

Vote: the motion passed 4-0. 

Mr. Scruton said having gone over the 5 criteria and feel that it meets all 5 criteria if there was a 

motion to approve the variance request.   

Motion: (Morgan, second Fisher) to approve the variance application for the property at Map 

06, Lot 174 for the side setback as requested passed 4-0.  

Mr. Scruton asked Att. Wyskiel if they had any questions for the board. 

Att. Wyskiel said they had no questions and were just going to sign in before they leave. 

6). Any Other Business before the Board: None 

7). Adjournment:  

Motion: (Morgan, second Fisher) to adjourn the meeting passed 4-0 at 7:31 p.m.  

Kathleen Magoon Recording Secretary 

___________________________________ 

John Scruton, Chairman   













 

Town of Farmington 
356 Main Street 

Farmington, NH 03835 

Phone: (603) 755-2208 • Fax: (603) 755-9934 
A Bicentennial Community 

              1798 - 1998 

 
 

October 16, 2023 

 

 

 

Dear Abutter:  

 

Notice is hereby given that the Farmington Zoning Board of Adjustment will meet on Thursday, 

November 2, 2023, at 7:00PM in the Municipal Offices Building, 356 Main Street to hold a:  

 

Public Hearing for a Variance by Tracy Hayes, Tax Map U12, Lot 9. A request has been made 

for a Variance under Table 2.04 (B) Space and Bulk Standards. The applicant is requesting a 

variance for relief from the maximum new residential density standards that require one unit per acre 

and be allowed to convert two existing offices into two apartments, where only one is permitted. The 

property is in the Urban Residential District. 

 

To make a request for more information on this proposal, please visit or reach out to the Planning 

and Community Development Department at the Municipal Offices Building at 356 Main Street. 

 

 

Sincerely: 

 

 

John Scruton, Chairman 

Farmington Zoning Board of Adjustment 
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The purpose of variances is to act as a constitutional “safety valve” to prevent land use ordinances 

from restricting property use too much.  Land use regulation is a balance between the private rights 

of property owners to use their property and the need for society to control how property is used 

to prevent harm to others and to promote community goals.  Zoning ordinances and regulations 

restrict what people can do with their property.  If those restrictions go too far, however, they may 

eat into the property owner’s constitutional rights to own and enjoy property.  Variances exist to 

bend the rules just enough to prevent an unconstitutional “taking” of property rights and to restore 

the balance between private and public rights. 

 

The variance criteria in RSA 674:33 are designed to identify situations in which a variance is 

needed to avoid an unconstitutional taking.  The ZBA can only grant a variance when the applicant 

demonstrates that all five are satisfied: 

(A) The variance will not be contrary to the public interest; 

(B) The spirit of the ordinance is observed;  

(C) Substantial justice is done;  

(D) The values of surrounding properties are not diminished; and  

(E) Literal enforcement of the ordinance provision would result in an unnecessary hardship. 

 

I. The variance will not be contrary to the public interest 

 

In essence, this factor requires the Board to find that there will be no harm to the public interest if 

the variance is granted.  The applicant doesn’t have to show that the variance would create some 

public benefit. Gray v. Seidel, 143 N.H. 327, 329 (1999). 

 

To be contrary to the public interest, the variance must “unduly, and in a marked degree conflict 

with the ordinance such that it violates the ordinance's basic zoning objectives.” Chester Rod & 

Gun Club, Inc. v. Town of Chester, 152 N.H. 577 (2005).  “Mere conflict with the terms of the 

ordinance is insufficient.” Harborside Assocs., L.P. v. Parade Residence Hotel, LLC, 162 N.H. 

508 (2011). Obviously, every variance is going to conflict with the ordinance in some way, because 

a variance is, essentially, permission to violate a provision of the ordinance. This factor is looking 

for some more significant conflict with the basic zoning objectives that apply to that situation. 

 

To determine whether a variance is contrary to the public interest in this way, the ZBA can look 

at whether the variance alters the essential character of the neighborhood.  For example, would the 

proposed structure or addition be “in keeping with others” in that neighborhood?  Or would it be 

out of place?  See id.  The Board can also look at whether the variance would threaten the health, 
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safety, or general welfare of the public.  If what the applicant has asked for does not create some 

particular hazard, it is unlikely to threaten the public safety, health or welfare.  

 

II. The spirit of the ordinance is observed  

 

This factor requires the ZBA to consider the underlying purpose of the zoning ordinance (or the 

particular section at issue) and see whether granting the variance would be in conflict with that 

purpose.  This might mean looking at the general purpose section of the zoning ordinance, the 

stated purposes for the particular zoning district where the property is located, the Town’s master 

plan, or any other statements of purpose that might be relevant.  

 

This factor is related to, and often analyzed hand in hand with, the first factor, usually using the 

same test: would the variance alter the essential character of the neighborhood or otherwise 

threaten the public health, safety, or welfare? 

 

It may also be possible to find that a variance will violate the spirit of the ordinance if the 

cumulative impact of similar development is something the ordinance was intended to prevent. 

While this theory has not explicitly been adopted by the NH Supreme Court, there is some support 

for it in at least two reported opinions. In the first case, Maureen Bacon v. Town of Enfield, 150 

N.H. 468 (2004), a landowner sought to attach a shed to the outside of a lakefront house. The ZBA 

denied a variance in part because it would violate the spirit of the ordinance. Though this single 

shed would not greatly contribute to shorefront congestion, the cumulative impact of many such 

additions to many such homes could have a significant impact on the lakefront and the value of 

the lake itself as a natural resource. Because the ordinance was crafted to prevent shorefront 

congestion and over development, the Supreme Court agreed that allowing such variances would 

violate the spirit of the ordinance.  See also Perreault v. New Hampton, 171 N.H. 183 (2018) 

(prevention of overcrowding is a legitimate zoning purpose). 

 

III. Substantial justice is done  

 

The only real guidance we have on this factor is that any loss to the individual which is not 

outweighed by a gain to the general public is an injustice. For example, in Malachy Glen Assocs., 

Inc. v. Town of Chichester, 155 N.H. 102 (2007), an applicant sought a variance to build storage 

units within a wetlands buffer. Evidence on the record supported the finding that the project, which 

would be built within a commercial area, posed no threat to the wetlands, was appropriate for the 

area, and did not harm abutters, and thus the denial of such a variance would not provide any 

appreciable gain to the public. Since this project was an otherwise permitted use in the district, 

granting the variance would satisfy this criteria.  See also Harrington v. Town of Warner, 152 N.H. 

74, 85 (2005) (expanding a mobile home park did substantial justice “because it would improve a 

dilapidated area of town and provide affordable housing in the area”).  In addition, if a proposed 

use is going to be different from the present uses in the area, then the effect of the variance on the 

area (and thus the gain to the public from preventing it) may be greater.  See Labrecque v. Town 

of Salem, 128 N.H. 455 (1986). 
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IV. The values of surrounding properties are not diminished  

 

The burden is on the applicant to demonstrate that it is more likely than not that the project will 

not decrease surrounding property values.  It is not up to the abutters or the ZBA to establish that 

there would be some decrease in value.  There will frequently be conflicting testimony and 

evidence presented on this point. Often, this will take the form of one or more letters from realtors 

offering their opinion. On occasion, there may be a more formal expert opinion or study from an 

appraiser. This is also an area in which courts have found that ZBA members may draw upon their 

own knowledge of the area involved and their personal experiences.  The ZBA’s job is to weigh 

the evidence and the credibility of the witnesses to determine whether it believes a decrease in 

property values would occur with the granting of a variance.  The ZBA is not automatically 

required to accept the conclusions of an expert on this point, even if it is not contradicted by other 

expert evidence.  Daniels v. Town of Londonderry, 157 N.H. 519 (2008).  The ZBA may discount 

an expert opinion if the expert lacks credibility or if their qualifications or methodology are 

somehow faulty, and of course if there are competing experts, it is the ZBA’s job to decide which 

is more credible. However, ZBA may not ignore expert evidence if it is not contradicted and there 

is no basis for questioning its credibility or reliability. When there is credible, uncontradicted 

expert evidence, the ZBA must have a very solid reason for disregarding it. 

 

V. Literal enforcement of the provisions of the ordinance would result in an 

unnecessary hardship 

 

To establish that denial of a variance would result in an unnecessary hardship, the applicant must 

satisfy one of two statutory tests set forth in RSA 674:33 I(b)(1) and (b)(2) as follows: 

 

“…"unnecessary hardship" means that, owing to special conditions of the property that distinguish 

it from other properties in the area:  

 

(A) No fair and substantial relationship exists between the general public purposes of the 

ordinance provision and the specific application of that provision to the property; and  

 (B) The proposed use is a reasonable one.” 

 

If this first test is not met, RSA 674:33 I(b)(2) requires a second analysis: 

 

“(2) If the criteria in subparagraph (1) are not established, an unnecessary hardship will be deemed 

to exist if, and only if, owing to special conditions of the property that distinguish it from other 

properties in the area, the property cannot be reasonably used in strict conformance with the 

ordinance, and a variance is therefore necessary to enable a reasonable use of it.” 

 

Special Conditions of the Property:  Critically, both of these tests require the property to have 

some kind of “special condition” that distinguishes it from other properties in the area such that 

this particular property is burdened by the zoning restriction in a different way than other, 

similarly-situated properties. Garrison v. Town of Henniker, 154 N.H. 26 (2006). By its very 

nature, a zoning ordinance restricts the use of properties in certain ways. A restriction that burdens 

similar properties in similar ways does not by itself create a hardship. Only when a property has 

some characteristic that makes it different from others can an applicant claim that the property 
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suffers an unnecessary hardship. It is not enough to demonstrate that the property would be difficult 

to use for other purposes, or that it is particularly suitable for the applicant’s desired use; even if 

those things are true, the applicant must still demonstrate that something about this property means 

it is burdened by the zoning restriction in a way that is distinct from other similarly situated 

property. Id 

 

The Supreme Court in Harrington v. Town of Warner, 152 N.H 74 (2005) clarified that the zoning 

ordinance’s burden on a property must arise from some physical characteristic of the property itself 

and its suitability for use in accordance with the ordinance, and not from the individual plight of 

the landowner.   A “special condition” can be the property’s size, location, configuration, 

elevation, soil type, wetlands, water bodies, or other physical distinction.  However, whatever it 

is, the special condition of the property must be related to the specific zoning restriction at issue.  

For instance, in Garrison v. Town of Henniker, 154 N.H. 26 (2006) the landowner failed to show 

that the property at issue was sufficiently different from any other property within the zone to be 

considered unique. The property, zoned rural residential, was larger than other residential lots, but 

that size difference did not make it unique for zoning purposes in a way that was related to the 

zoning restriction at issue. 

 

Question: Can the “special condition” of the property be the fact that the variance involves the 

expansion of a pre-existing nonconforming use that was permitted when it was established, but 

subsequently prohibited by the adoption or amendment of a zoning provision?  Existing court 

opinions do not specifically say this.  “Special conditions” tend to be some kind of physical 

characteristic of the property itself.  There are, however, variance opinions that happen to involve 

the expansion of a nonconforming use or the establishment of a use that was once permitted but 

which zoning now prohibits in that location. 

 

One such case is Rochester City Council v. Rochester ZBA, 171 N.H. 271 (2018). The City’s 

zoning ordinance was amended in 2014 to prohibit manufactured housing parks completely.  The 

applicant owned a manufactured housing park which lawfully existed before the 2014 amendment 

and was therefore a pre-existing nonconforming use.  In 2015, the applicant acquired an abutting 

property and sought a variance to expand the park onto the new lot.  In affirming the grant of the 

variance, the Court found that the special conditions of the property could include the shape of the 

new lot, the existence of wetlands and other topographical features of the lot, as well as the fact 

that it was located adjacent to other existing manufactured housing parks.  The Court did not cite 

the recent change in zoning as a “special condition of the property.” 

 

It has been suggested that the Simplex opinion stands for the proposition that a “special condition 

of the property” can be the fact that the proposed use was at one time a permitted use but is now 

prohibited as a result of a zoning change.  This is not my understanding of that opinion.  The 

opinion in Simplex Technologies v. Town of Newington, 145 N.H. 727 (2001) was a turning point 

in variance law in New Hampshire.  The Court in this opinion held that the then-existing test for 

unnecessary hardship had become too restrictive and difficult to satisfy, and they announced that 

the test going forward would be slightly different (and slightly less restrictive).  The property at 

issue in that case was in the industrial district and the applicant asked for a variance to use it for 

commercial purposes.  Much of the nearby area had previously been zoned industrial, but had been 

changed to commercial.  Although two nearby properties had pre-existing nonconforming 
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commercial uses on them in the industrial district, this seems to have been significant only because 

they were two of the several commercial uses surrounding the subject property.  Notably, the Court 

did not analyze or clarify what the “special condition” of this property may have been.  Instead, 

the Court simply set forth the new unnecessary hardship test and remanded the case back to the 

superior court for further proceedings under that new test.  As a result, I do not believe this case 

supports the argument that a property has a “special condition” if the applicant is seeking to expand 

a pre-existing nonconforming use which has become nonconforming through a change in the 

zoning ordinance. 

 

If there is no special condition of the property, then there can be no unnecessary hardship.  If the 

applicant does identify one or more special conditions of the property that make it unique in some 

way relevant to the variance, the Board must then determine whether either of the two tests are 

satisfied. 

 

First Test: RSA 674:33 I(b)(1) (A) and (B) set forth a two-step test.  To satisfy the first step, the 

applicant must demonstrate that, because of the special conditions of the property, no fair and 

substantial relationship exists between the general public purposes of the ordinance provision and 

the specific application of that provision to the applicant’s property.  Obviously, the Board will 

need to consider what the “general public purposes” of the particular ordinance provision are.  

These might be things like reducing traffic, preserving natural features, avoiding noise, reducing 

or encouraging density of development, protecting aesthetics, grouping compatible uses, and many 

others.  Then, the Board should see whether applying that provision to this property advances those 

purposes in any “fair and substantial” way, in light of the special conditions of the property. Farrar 

v. City of Keene, 158 N.H. 684, 690-91 (2009).  For example, a zoning ordinance might prohibit 

commercial uses in a residential district for the purpose of limiting commercial traffic on 

residential streets.  One lot in the district might be larger than all the others and also have frontage 

on a residential street on one side, and a busy commercial street on the opposite side.  If that 

property owner could place a retail business on the property with access only from the busy 

commercial street, there might be no fair and substantial relationship between the purpose of the 

ordinance (prohibiting retail uses to reduce traffic) and its application to this particular property.  

 

The second step in this test is for the applicant to establish that, because of the special conditions 

of the property, the proposed use is reasonable. For example, in Rancourt v. City of Manchester, 

149 N.H. 51 (2003), the applicant sought a variance to stable horses on a 3-acre lot in a district 

where horses were not allowed.  Given the special conditions of the property (the country setting 

of the lot, the larger size than other lots, the configuration of the lot with extra size at the rear, the 

existing wooded buffer, etc.), the court found it was logical to conclude that these conditions made 

stabling two horses reasonable in that location. This criterion cannot be analyzed in isolation from 

the rest of the factors; it should include an analysis of how the proposed use would affect 

neighboring properties, how it would impact the town’s zoning goals, and whether it would alter 

the essential character of the neighborhood. Farrar v. City of Keene, 158 N.H. 684, 690-91 (2009), 

Harrington v. Town of Warner, 152 N.H. 74, 83 (2005). 

 

Second Test: If an applicant cannot meet the first test, they may still be able to secure a variance 

if the property satisfies the second test in RSA 674:33 I(b)(2): “an unnecessary hardship will be 

deemed to exist if, and only if, owing to special conditions of the property that distinguish it from 



April 5, 2022 
Page 6 

 
other properties in the area, the property cannot be reasonably used in strict conformance with the 

ordinance, and a variance is therefore necessary to enable a reasonable use of it.”  

 

This standard is a difficult one to meet. In order to satisfy this test, “the deprivation resulting from 

application of the ordinance must be so great as to effectively prevent the owner from making any 

reasonable use of the land. If the land is reasonably suitable for a permitted use, then there is no 

hardship and no ground for a variance, even if the other four parts of the five-part test have been 

met.” Governor's Island Club, Inc. v. Town of Gilford, 124 N.H. 126 (1983).  

 

In that case, a lakefront property owner wished to subdivide his shorefront parcel into two lots. 

Each lot would have the minimum required frontage of 150 feet. However, each parcel fell just 

shy of the area requirement of 30,000 square feet. He proposed subdividing the lots, and as a 

condition of the variance, preserving a third lot, an interior parcel of 70,000 square feet, as open 

space that could only be conveyed to an owner or abutter of the shorefront lots. The Court vacated 

the ZBA’s grant of a variance, stating that the property could be used as a residential lot, as it had 

been, and thus a hardship did not exist. 

 

This standard does not require that the landowner show that they have been deprived of all 

beneficial use of the land. It does, however, require more than a “mere inconvenience.” It also 

requires consideration of the owner’s ability to receive a reasonable return on their investment, but 

“mere conclusory and lay opinion concerning the lack of reasonable return is not sufficient; there 

must be actual proof, often in the form of dollars and cents evidence.”  Harrington v. Town of 

Warner, 152 N.H. 74 (2005); see also Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. 

102 (2007) (when project can be built without a variance, it is the applicant’s burden to show such 

an alternative is cost prohibitive). 

 

Self-Created Hardships: Sometimes, an applicant has created the hardship they claim entitles 

them to a variance.  While the fact that a hardship is self-created does not automatically prevent a 

finding of unnecessary hardship, it is a relevant factor that the Zoning Board should consider.  Hill 

v. Town of Chester, 146 N.H. 291 (2001).  These situations frequently involve an applicant who 

purchased the property for a particular purpose that local zoning prohibits. Landowners are deemed 

to know the zoning restrictions that apply to their property, but they might still be able to obtain a 

variance if they demonstrate acting in good faith.  Harrington v. Town of Warner, 152 N.H 74 

(2005) (good faith could include compliance with ordinance procedures, trying alternatives before 

seeking variance, or reasonable reliance on misrepresentations of others regarding the property). 



GUIDANCE FOR THE FIVE VARIANCE CRITERIA 

A variance is legal permission to violate a specific restriction in the Zoning Ordinance. It is 

designed to be the exception, not the rule, and the Zoning Board of Adjustment (ZBA) may 

only approve a variance if an applicant meets the 5-part test in State law.  An applicant for 

a variance must answer all questions on the application plus any extra considerations 

required by the section of the Zoning Ordinance that is the object of the variance request. It 

is important to include supporting information (e.g. plans, maps, photos, expert opinions, 

etc.). You may also wish to seek legal advice before applying. 

 

PLEASE NOTE: The applicant must convince the ZBA that the application satisfies all 

five criteria, or the ZBA is not legally allowed to grant the variance. 

 
Criterion 1: Public Interest 

Would granting the variance have a detrimental impact on the community, including 

neighboring properties, community facilities, public safety, and welfare? If so, then it is 

not in the public interest to grant it. 

• Is the proposal contrary to the intent of the Zoning Ordinance or of the specific 

provision involved? 

• Does the variance alter the essential character of the neighborhood or threaten the 

health, safety, or general welfare of the public? 

 

Criterion 2: Spirit of the Ordinance 

Would the spirit of the Ordinance be observed if the variance was granted? 

• Is the proposed use appropriate for this zoning district, or does it conflict with the 

purposes the Ordinance was intended to achieve? 

• Are there specific statements or provisions of the Zoning Ordinance that prevent these 

proposed uses or the scale of these uses such that granting the variance would 

undermine one or more goals of the Ordinance? 

 
Criterion 3: Substantial Justice 

Would granting the variance do “substantial justice”? 

• Would any loss to the individual (applicant) caused by a denial of the variance be 

outweighed or offset by some gain to the general public? 

• Would denying the variance prevent some particular harm to the public? If not, then 

granting the variance could do substantial justice. 

 

Criterion 4: Surrounding Property Values will not be diminished 

The applicant must demonstrate it is more likely than not that surrounding property values 

will not be diminished if the variance is granted. This may be established by testimony of 

property owners (applicant and abutters), and ZBA members may rely on personal 

experience and knowledge, although expert testimony may be more persuasive. 

 
Criterion 5: Unnecessary Hardship 

There are two tests for this criterion that may be addressed.  Most commonly an applicant 

addresses 5(A). Criterion 5(B) is included in state law to address the rare occurrence when 

enforcement of the Zoning Ordinance and denial of the variance would deprive the owner 

of any reasonable use of the land - an unconstitutional taking. 

 

Criterion 5(A): Owing to special conditions of the property that distinguish it from others 

in the area, (i) no fair and substantial relationship exists between the general public 



purposes of the ordinance provision and its application to this property, and (ii) the 

proposed use is reasonable. 

• “Special condition” is some attribute of the property itself (size, topography, soils, 

ledge, shape, frontage, elevation, wetlands, water bodies, existing buildings, etc.); it is 

not something about the property owner. The special condition must be something that 

causes this property to be burdened by the zoning restriction in a way that is different 

from other properties in the area.  If you cannot identify any special conditions of the 

property, the ZBA cannot grant the variance. 

• (i) no fair and substantial relationship between purpose of the ordinance and 

application to this property: look at the purposes of the specific restriction involved 

(what are you asking the ZBA to vary, and why does the Ordinance include that 

restriction?). This might be something like reducing traffic, preserving natural features, 

retaining neighborhood character, etc. Given the special conditions of this property, 

explain why allowing the proposed use would not lead to the harm(s) that this 

restriction was intended to prevent. 

• (ii) the proposed use is reasonable in light of those special conditions of the property. 

 

Criterion 5(B): Owing to special conditions of the property that distinguish it from others 

in the area, the property cannot be reasonably used in strict conformance with the 

Ordinance, and a variance is necessary to enable a reasonable use of it. 

• “Special condition” is the same as above – some attribute of the property itself that 

means this property is affected by the zoning restriction in a way that is different from 

other properties in the area. 

• The applicant must demonstrate that the special conditions of this property cause the 

particular zoning restriction at issue to affect this property so severely that no 

reasonable use can be made of the property at all. 

• If the property could reasonably be used for some other purpose or in some other way, 

this test cannot be met. 

 

For more information, see the NH OPD handbook “The Board of Adjustment in New 

Hampshire; A Handbook for Local Officials,” available free online at 

https://www.nh.gov/osi/planning/resources/documents/zoning-board-handbook.pdf  

 

https://www.nh.gov/osi/planning/resources/documents/zoning-board-handbook.pdf



